MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 542 OF 2014

DIST. : AURANGABAD

Santosh s/o Kantrao Kulkarni,

Age. 44 years, Occu. Service,

(as Jail Guard),

R/0o C/3, 8/2, N-11, T.V. Centre,
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APPEARANCE : Ms. Preeti R. Wankhade, learned Advocate
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Shri N.U. Yadav, learned Presenting Officer
for respondents.

CORAM HON’BLE SHRI J. D. KULKARNI,

MEMBER (J)
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JUDGMENT

1. The applicant Shri Santosh Kantrao Kulkarni has entered
the service of res. no. 1 in Home Department of Govt. of
Maharashtra as a Jail Guard on 22.7.1992. Two memorandums
of charges were served on the applicant and a Departmental
Enquiry (for short D.E.) was initiated against the applicant and 11
others as per the orders dated 24.5.2006 and 12.3.2007. In the
said D.E. the Enquiry Officer has submitted his report to res. no.
3 on 17.1.2007. In the meantime, the applicant was also
prosecuted for the offences punishable U/ss 7, 12, 13 (1) (d) (ii)
r/w 13 (2) of the Prevention of Corruption Act, 1988 before the
learned Special Judge, Nasik. Ultimately the applicant was

discharged from the said offences.

2. In the mean time, the res. no. 3 issued two orders on
20.3.2012 and vide first order punishment of stoppage of 2
increments of pay with permanent effect was passed against the
applicant whereas vide second order the applicant’s suspension

period was treated as suspension only.

3. Being aggrieved by the order of punishment as aforesaid, the

applicant preferred departmental appeal before the res. no. 2,
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however, vide order dated 24.12.2012, the order of punishment

was confirmed.

4. The applicant then filed revision to res. no. 1 against the
order of confirmation of punishment in the D.E. The res. no. 1,
however, rejected the revision application on 29.7.2013. The
applicant then filed review application to res. no. 2 on 17.1.2014,
but the res. no. 2 refused to entertain the review application vide
communication dated 20.2.2014 and, therefore, the applicant was

constrained to file this O.A.

5. In this O.A. the applicant is claiming that the aforesaid
impugned two orders dated 20.3.2012 (Annex. A. 4 collectively)
issued by the res. no. 3 and the order dated 24.12.2012 (Annex.
A.5) issued by the res. no. 2 dismissing the appeal filed by the
applicant and the order dated 29.7.2013 (Annex. A. 6 (ii)) issued
by the res. no. 1 rejecting the revision application of the applicant
be quashed and set aside. The applicant has further prayed for
issuance of directions to the respondents to extend consequential
benefits to which the applicant would be entitled to. It is further
claimed that the suspension period of the applicant be treated as

duty period.
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6. The res. nos. 1 to 3 resisted the claim of the applicant. It is
stated that the D.E. and criminal case are two different
proceedings and in the D.E. full opportunity was given to the
applicant to defend himself. Since the applicant was found guilty
of the charges, his suspension period was treated as suspension
period only. The respondents, therefore, justified the action taken

against the applicant.

7. The applicant filed rejoinder on 23.6.2015 and submitted
that, since the applicant has been discharged from the criminal
trial, the D.E. should not have been proceeded further. It is stated
that the Enquiry Officer has applied different scales for
appreciating the evidence in respect of the applicant and other
delinquents in the common D.E. The different punishments were
imposed on different delinquents though they were alleged to be
involved in the same alleged misconduct. The applicant has been
dealt with firm hands, whereas other delinquents are shown

leniency.

8. The respondents have filed short affidavit to deny the

allegations of disparity.



5 O. A.NO. 542/ 14

9. Heard Ms. Preeti R. Wankhade, learned Advocate for the
applicant and Shri N.U. Yadav, learned Presenting Officer for
respondents. [ have also perused the application, affidavit,
affidavit-in-reply of the respondents, rejoinder affidavit filed by the
applicant and short affidavit filed by the respondents as well as

various documents placed on record by the respective parties.

10. The only material point to be considered in this O.A. is
whether the imposed punishment on the applicant in the D.E. is

legal and proper ?

11. It is admitted fact that on the allegation that the applicant
has accepted consideration other than legal remuneration, a
criminal case was filed against the applicant bearing Special Case
no. 7/2008. In the said case the learned Special Judge, Nasik
was pleased to discharge all the accused nos. 1 to 28 including
the present applicant for the offences punishable U/ss 7, 12, 13
(1) (d) (i) r/w 13 (2) of the Prevention of Corruption Act, 1988.
This order has been passed on 15.3.2010. Thus, the fact remains
that the applicant has been discharged from the charge of

accepting bribe from Ex. Prisoner Shri Mehesh Gokuldas Tanna.
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12. The first impugned order imposing punishment on the
applicant is placed on record at paper book pages 54 to 56 (both
pages inclusive). From the said order, it seems that, two charges
were framed against the applicant in the D.E. and the said

charges are as under :-

‘T FHIR 2 — off AW HAH Howuil, W|WE T
TTHTS Tegadt HYe AT FEAT STHAET AMITHAS Tegddt

HNAEIGT IS SO T JFd ST dal "I Mhodard

AT B RO 9 daR F0AET AT G5 w0
G T e wET FAE gRaud fade 32 .4 .R00y TS

SeTd Gl I hITITAT hEHl = FLOATHT @il a4

E% e HTAT Tldl. HATIAT dCAT a8 Shlelhs STAl ‘6|Cﬂ,

T =T 399 A 0¥ .08 Rooy TS WR =T aT I
Tifefel TqHd ST IS 3T AT HEAHAd FEfhdt =1

SrEfauard MGG ATe. Tad off. TAN FIAH HSHHO, AT

Fd T @A T OIYUR 3TEH o REerer ' T
WEET TRl ATe, of H{owuil Al sTIear wdeard fAdid
A TEST ARl d &hasd Aol 3a@t Arel Feud Hee
A AT (@duies) I 2wl F faw 3() mEfte drefraw
(@H) @) (@A) = 3T & 313

TURT F. (YA TORM) — off. TAW FHIAH FSTON FiA
fst o fadt a19ft AreHcr Sot. AMEEd AfEHoT= gLt
FqoT ATel 9 g7 3 o HHAN 3T At ¥, 4ooo/— Tl
STET WFRHT AToHcl EEl Sl ol Jed IMEA e ao

el AT HodT 9 Tl f[Feoad INEad 96l & ATel
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T/UH HeNrE 9 9T @due) W og]es = I 2R
Tl e 3T S0 TR

13. Perusal of the charge no. 1 shows that, there was some video
recording, which was displayed on news channel viz. ‘Star News’
and in the said video recording the applicant was found accepting
bribe. As already stated, the fact that the applicant was charged,
for accepting bribe and was tried before the competent Special
Judge and the learned Special Judge found the applicant not

guilty.

14. So far as the charge no. 2 is concerned, it is stated that the
applicant did not inform the competent authority about purchase
of Freeze and Television and since the value of said goods
purchased are more than Rs. 5,000/-, it was necessary on the
part of the applicant to obtain permission of the higher authority.
Even for the sake of argument it is accepted that the applicant did
not obtain permission for purchase of that household articles i. e.
Freeze and Television set, that may not be a grave misconduct of
the applicant and for that misconduct an employee can be
censured at the most. It is material to note that the department
did not examine any witness to prove charges against the

applicant.
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15. The learned Advocate for the applicant submits that the
Enquiry Officer has applied different yardsticks to appreciate the
evidence in respect of different delinquents against whom a

common enquiry was conducted.

16. Perusal of the impugned order dated 20.3.2012 shows that
the Enquiry Officer has relied on the said video recording and
came to the conclusion that from the same video recording, it
seems that, the applicant was accepting either money or some
paper from the Ex. Prisoner Shri Mehesh Gokuldas Tanna. It is
observed that, though the validity of the said video recording was
disputed, the applicant should not have accepted money / paper
from that ex. Prisoner. It is not known as to what paper was
accepted by the applicant. It seems that the Enquiry Officer has
not considered the explanation tendered by the applicant for his
alleged misconduct. In his explanation, the applicant has stated

as under :-

“off. Fd FHAH FHFSHUN A TILEHOT  —  ANSTRIS
FRAE AT TWF Tae Gl 2 223 UG HEAW A
feaier 32 .04 .R00y TS [AUGST TTH. O Tl ¢ TdT
g TET WS, A I @S STHoo  STRMER
T SUaTE gL 'iAl. fE. 32 .4 .Ro0y IS IHMT =M,
TITH TMS THB o¢ 22 T TJS HYT oR.co AT T@aX
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3TST ATIET IS dedbl e Feaad] we AT e

FBG AHes Yoeg TS HUgES!  HwAiedhs  Hara]

Aidedd EATHE Ush SIEniE ‘¢I|®ISJ)"|' HITATET hREHET &

FLOITHAAT TTF0MTE TAEHS] FIES S SRIEd= e 23

STST Al e A=FvA 98 A9cd fEema ardaer. Je=
FARST H TF Fqs ATel HROT AFRIR ST SRS &
=R WY wAiedad ol Aisar fgema t9 sTad O
TEI=H Y 9UgTd TS edT grsdl 7Y fgg= ot Irdd. Hier
ST sl AY 99 Hesican FIoTdrel SEt STear digt qIEr
e SIS AlefaseT A, AYRis Tgad] HUeld Taisy
TSI TS ATAATT Fleald Heit SIS e = Jagdt.

FRTEIdT eoaT He9l a7 a7 =9l HIST FHIMel Teha

Ty FHAT ISIehgd AT SUATAT SR F FATH HI0IaT=Al
T T BT ATMEE TSgd ST MR RN USITEA
FEAH BES. AW THE FEA AURT AHIS HooT AR,

17. The learned Advocate for the applicant has invited my
attention to the observations in respect of one Shri Balu Govind
Palve, who was also a Jail Guard and delinquent in the enquiry.
The Enquiry Officer appreciated the evidence as regards role of
Shri Plave and his conclusions are totally contradictory and this

can be seen from following relevant observations :-

“Trerelt THT—AT=T TEATS  — HHRINd TH AR TS
FI, qIUT IFd YONA o, AR} UTSd, YA e 3Fd
T TaT=T fog au¥ Froradfiaal gy fes STl
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=, APTE A A ARSI I AT I &,
3002 /300 T UEMER Ufaaw JARFIH 2¢¢ I FoH

©22,23@)@AD) TE 23(R) THIUT =T IqES FWOATT TS
gAr. Hede Uewna o de Mide aod  aAr o

A faqi® 2y .3.k020 o FAEAMUTREAEER MEET Fig:
el goa o TR,

qUd geie TR vl greffler Arel.  guar weuH

FREET TH Gl A7 hrAaArd SAHaEdqd Jod  sioedl Tsh

S T Fodt v M. guar wuA  Eftedtres

FACTM JudT  HIfad 378 q9d  THHd  gUar Ao
Awd sTaaleT &o Idar eEfrdmsr of. are Tmfde
TIod & © fGgd ad el

e Td IRErdEr fTan &or o9ar off. are mfee

Tod, W& I WIEEE dd AeY MEpRad a1 SRS

TRETT Hobd I gt G ST, ge=n IWam T, U9
Tl gy deraesiR &1 fHeger a1 G HIvTde!l arveg
ez Brq ATET T HWIE AT IR,

7 Fratesar fspy ;. =ieei SAf¥e—arT frsReieh g sraied

W ?Fl'l% ”»

Thus, it seems that on the same facts and circumstances the

different scale has been applied to Shri Balu Govind Palve.

18. In the similar facts and circumstances one Shri Dayavan

Kisan Kalbande, Jail Guard / co-delinquent has been exonerated
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and the observations for his exoneration is that, video recording
was doubtful and same cannot be accepted as evidence. It is not
known as to why similar appreciation was not done in respect of

the applicant herein.

19. Along with the rejoinder, the applicant has placed on record
a copy of the order in respect of action taken against Shri Jeevan
Iccharam Choudary, who was also a co-delinquent in the D.E,. In
his case, for the similar allegations Shri Jeevan Iccharam
Choudhary was censured and his suspension period was treated

as a duty period.

20. From the aforesaid circumstances it will be clear that the
Enquiry Officer seems to have appreciated the evidence in
different manner and even the punishment imposed is also
different in the same case for different delinquents. The findings
of the Enquiry Officer that, the applicant has kept relation with
ex. prisoner and accepted amount from him is proved partially, is
perverse on the fact on record and also in view of the fact that the
applicant has been discharged in the criminal case. The appellate
authority also did not consider the submission of the applicant
from time to time and has not appreciated the evidence with

proper perspective. The appellate authority seems to have ignored
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the fact that the applicant was discharged in a criminal case and
in the similar circumstances different punishments have been
awarded on different delinquents in the common enquiry. I am,
therefore, satisfied that this is a fit case wherein interference by

this Tribunal is necessary and, therefore, I pass following order :-

ORDER

The original application is allowed in terms of prayer clauses

13 (B), (C) and (D). There shall be no order as to costs.

MEMBER (J)

ARJ-OA NO.542-2014 JDK (PUNISHMENT)



