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APPEARANCE  : Ms. Preeti R. Wankhade, learned Advocate 
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DATE     :-  11.11.2016 
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J U D G M E N T 
 
 
1.  The applicant Shri Santosh Kantrao Kulkarni has entered 

the service of res. no. 1 in Home Department of Govt. of 

Maharashtra as a Jail Guard on 22.7.1992.  Two memorandums 

of charges were served on the applicant and a Departmental 

Enquiry (for short D.E.) was initiated against the applicant and 11 

others as per the orders dated 24.5.2006 and 12.3.2007.  In the 

said D.E. the Enquiry Officer has submitted his report to res. no. 

3 on 17.1.2007.  In the meantime, the applicant was also 

prosecuted for the offences punishable U/ss 7, 12, 13 (1) (d) (ii) 

r/w 13 (2) of the Prevention of Corruption Act, 1988 before the 

learned Special Judge, Nasik.  Ultimately the applicant was 

discharged from the said offences.   

 

2. In the mean time, the res. no. 3 issued two orders on 

20.3.2012 and vide first order punishment of stoppage of 2 

increments of pay with permanent effect was passed against the 

applicant whereas vide second order the applicant’s suspension 

period was treated as suspension only.   

 

3. Being aggrieved by the order of punishment as aforesaid, the 

applicant preferred departmental appeal before the res. no. 2, 
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however, vide order dated 24.12.2012, the order of punishment 

was confirmed.   

 

4. The applicant then filed revision to res. no. 1 against the 

order of confirmation of punishment in the D.E.  The res. no. 1, 

however, rejected the revision application on 29.7.2013.  The 

applicant then filed review application to res. no. 2 on 17.1.2014, 

but the res. no. 2 refused to entertain the review application vide 

communication dated 20.2.2014 and, therefore, the applicant was 

constrained to file this O.A.   

 

5. In this O.A. the applicant is claiming that the aforesaid 

impugned two orders dated 20.3.2012 (Annex. A. 4 collectively) 

issued by the res. no. 3 and the order dated 24.12.2012 (Annex. 

A.5) issued by the res. no. 2 dismissing the appeal filed by the 

applicant and the order dated 29.7.2013 (Annex. A. 6 (ii)) issued 

by the res. no. 1 rejecting the revision application of the applicant 

be quashed and set aside.  The applicant has further prayed for 

issuance of directions to the respondents to extend consequential 

benefits to which the applicant would be entitled to.  It is further 

claimed that the suspension period of the applicant be treated as 

duty period.   
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6. The res. nos. 1 to 3 resisted the claim of the applicant.  It is 

stated that the D.E. and criminal case are two different 

proceedings and in the D.E. full opportunity was given to the 

applicant to defend himself.  Since the applicant was found guilty 

of the charges, his suspension period was treated as suspension 

period only.  The respondents, therefore, justified the action taken 

against the applicant.   

 

7. The applicant filed rejoinder on 23.6.2015 and submitted 

that, since the applicant has been discharged from the criminal 

trial, the D.E. should not have been proceeded further.  It is stated 

that the Enquiry Officer has applied different scales for 

appreciating the evidence in respect of the applicant and other 

delinquents in the common D.E.  The different punishments were 

imposed on different delinquents though they were alleged to be 

involved in the same alleged misconduct.  The applicant has been 

dealt with firm hands, whereas other delinquents are shown 

leniency.   

 

8. The respondents have filed short affidavit to deny the 

allegations of disparity. 
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9. Heard Ms. Preeti R. Wankhade, learned Advocate for the 

applicant and Shri N.U. Yadav, learned Presenting Officer for 

respondents.  I have also perused the application, affidavit, 

affidavit-in-reply of the respondents, rejoinder affidavit filed by the 

applicant and short affidavit filed by the respondents as well as 

various documents placed on record by the respective parties. 

 

10. The only material point to be considered in this O.A. is 

whether the imposed punishment on the applicant in the D.E. is 

legal and proper ? 

 

11. It is admitted fact that on the allegation that the applicant 

has accepted consideration other than legal remuneration, a 

criminal case was filed against the applicant bearing Special Case 

no. 7/2008.  In the said case the learned Special Judge, Nasik 

was pleased to discharge all the accused nos. 1 to 28 including 

the present applicant for the offences punishable U/ss 7, 12, 13 

(1) (d) (ii) r/w 13 (2) of the Prevention of Corruption Act, 1988.  

This order has been passed on 15.3.2010.  Thus, the fact remains 

that the applicant has been discharged from the charge of 

accepting bribe from Ex. Prisoner Shri Mehesh Gokuldas Tanna.   
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12. The first impugned order imposing punishment on the 

applicant is placed on record at paper book pages 54 to 56 (both 

pages inclusive).  From the said order, it seems that, two charges 

were framed against the applicant in the D.E. and the said 

charges are as under :- 

 
“nks"kkjksi dzekad 1 %& Jh larks”k dkarkjke dqyd.khZ] j{kd gs 

ukf’kdjksM e/;orhZ dkjkxg̀ ;sFks dk;Zjr vlrkauk ukf’kdjksM e/;orhZ 

dkjkxg̀krqu LFkkuc/n dk;n;krwu eqDr >kysyk canh egs’k xksdqGnkl 

rUuk gk dkjkx̀gkr lkcu r;kj dj.;kpk dkj[kkuk lq: dj.;kps 

[kksVh lcc iq<s d:u dkjkxg̀ ifjljkr fnukad 31-5-2005 jksth 

dkjkxg̀kr lkcu r;kj dj.;kpk dkj[kkuk lq: dj.;kph [kksVh lcc 

iq<s d:u vkyk gksrk-  vkiyh cnyh brj dkjkx̀gkdMs >kyh gksrh] 

rjhgh lnjpk bZle fnukad 04-06-2005 jksth LVkj U;qt ;k òRr 

okfguhoj izlkjhr >kysY;k jsM vyVZ ;k dk;Zdzekr fp=fQrh Onkjs 

nk[kfo.;kr vkysys vkgs- lcc Jh- larks”k dkarkjke dqyd.khZ] ;akps 

d`R; gs [kkR;kl u ‘kksHk.kkjs vlwu ykp fLodkj.ks gk xaHkhj 

Lo:ikpk xqUgk vkgs] Jh dqyd.khZ ;kauh vkiY;k drZO;kr furkar 

lpksVh jk[kyh ukgh o drZO; ikjk;.krk Bsoyh ukgh Eg.kwu egkjk”Vª 

ukxjh lsok ¼orZ.kqd½  fu;e 1979 ps fu;e 3¼1½ e/khy iksVfu;e 

¼,d½¼nksu½¼rhu½ ps mya?ku dsys vkgs- 

 

nks”kkjksi dz- 2¼iqjo.kh nks”kkjksi½ %& Jh- larks”k dkarkjke dqyx.khZ ;kauh 

fQzt o fVOgh v’kh ekyeRrk dsyh- R;kckcr izkf/kdj.kkph ijokuxh 

?ksryh ukgh rs oxZ 3 ps deZpkjh vlwu R;kauh :- 5000@& is{kk 

tkLr jDdesph ekyeRrk [kjsnh dsyh R;k ckcr ‘kklukl dGfoys 

ukgh vkf.k eRrk o nk;hRo fooj.ki= ‘kklukl lknj dsys ukgh 
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Eg.kwu egkjk”Vª ukxjh lsok ¼orZ.kqd½ fu;e 1979 ps fu;e 19 

e/khy rjrqnhps mya?ku dsys vkgs-” 
 

13. Perusal of the charge no. 1 shows that, there was some video 

recording, which was displayed on news channel viz. ‘Star News’ 

and in the said video recording the applicant was found accepting 

bribe.  As already stated, the fact that the applicant was charged, 

for accepting bribe and was tried before the competent Special 

Judge and the learned Special Judge found the applicant not 

guilty.   

 

14. So far as the charge no. 2 is concerned, it is stated that the 

applicant did not inform the competent authority about purchase 

of Freeze and Television and since the value of said goods 

purchased are more than Rs. 5,000/-, it was necessary on the 

part of the applicant to obtain permission of the higher authority.  

Even for the sake of argument it is accepted that the applicant did 

not obtain permission for purchase of that household articles i. e. 

Freeze and Television set, that may not be a grave misconduct of 

the applicant and for that misconduct an employee can be 

censured at the most.  It is material to note that the department 

did not examine any witness to prove charges against the 

applicant.     
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15. The learned Advocate for the applicant submits that the 

Enquiry Officer has applied different yardsticks to appreciate the 

evidence in respect of different delinquents against whom a 

common enquiry was conducted.   

 

16. Perusal of the impugned order dated 20.3.2012 shows that 

the Enquiry Officer has relied on the said video recording and 

came to the conclusion that from the same video recording, it 

seems that, the applicant was accepting either money or some 

paper from the Ex. Prisoner Shri Mehesh Gokuldas Tanna.  It is 

observed that, though the validity of the said video recording was 

disputed, the applicant should not have accepted money / paper 

from that ex. Prisoner.  It is not known as to what paper was 

accepted by the applicant.  It seems that the Enquiry Officer has 

not considered the explanation tendered by the applicant for his 

alleged misconduct.  In his explanation, the applicant has stated 

as under :- 

 
“Jh- larks”k dkarkjke dqyd.khZ ;kaps Li”Vhdj.ks %& ukf’kdjksM 

dkjkxg̀ ;sFks j{kd inkoj fnukad 1-12-1993 iklwu dk;Zjr vlwu 

fnukad 31-05-2005 jksth jk=ikGhl lk;a- 5 rs ldkGh 8 Ik;Zar 

M;qVh lkekU; :X.kky;] ukf’kd ;sFks nk[ky vlysys vkjksihoj 

igkjk ns.;kph M;qVh gksrh- fn- 31-5-2005 jksth lkekU; :X.kky;] 

ukf’kd ;sFkhy ldkGh 08-11 ok M;qVh laiqu 09-00 ok- xsVoj 
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vkysk R;kosGh ek>h cnyh vkSjaxkckn e/;orhZ dkjkxg̀ ;sFks >kY;kps 

dGkys R;keqGs jsfyOg vkWMZj ?ks.;klkBh dk;kZy;kdMs fu?kkyks 

R;kosGsl jLR;ke/;s ,d O;Drhus Fkkcoqua lkcukpk dkj[kkuk lq: 

dj.;kdjhrk lkc.kkps izpkjklkBh dk<ysys tkghjjkrhps dkxn nsm 

ykxyk rks dkxn okp.;kl osG ulY;kus f[k’kkr ?kkryk-  lnjP;k 

O;DRhdMwu eh iSls ?ksrys ukgh dkj.k R;kuarj yxsp dkjkxg̀kps eq[; 

Onkjk e/kqu dk;kZy;kr xsyks ekÖ;k f[k’kkr iSls vlrs rs 

eq[;Onkjke/ks ?ks.;kr vkysY;k >Mrh e/ks fnwlu vkys vlrs- ek>s 

toG >Mrh e/ks iSls feGkY;kpk dks.krkgh ys[kh vFkok rksaMh iqjkok 

xsV tsyjus ukasnfoysyk ukgh-  ukf’kdjksM e/;orhZ djkxg̀kr ,eihMh, 

[kkyh nk[ky vlrkaukps dkGkr ek>h M;qVh R;kpsoj d/khp uOgrh- 

dkjkxg̀krqu lqVysyk egs’k rUuk ;k xqUgsxkjk’kh ek>k d’kkgh izdkjpk 

laca/k ulrkauk ofj”BkadMwu =kl gks.;kP;k n`”Vhus o cnuke dj.;kP;k 

n`”Vhus gs fLVax vkWijs’ku ?kMoqu vk.kys T;keqGs dkjkx̀g iz’kklu 

cnuke gksbZy-  vls uewn d:u nks”kkjksi ukdcqy dsysyk vkgs-” 
 

 
17. The learned Advocate for the applicant has invited my 

attention to the observations in respect of one Shri Balu Govind 

Palve, who was also a Jail Guard and delinquent in the enquiry.  

The Enquiry Officer appreciated the evidence as regards role of 

Shri Plave and his conclusions are totally contradictory and this 

can be seen from following relevant observations :- 

 

“pksSd’kh vf/kdk&;kpk vgoky %& pkSd’khr vls vk<Gwu vkys 

dh] rlsp mDr izj.kkr Jh- ckGw ikyos] vipkjh ;kapsoj mDr 

i?kVsckcr ?kVuspk fnM o”ksZ dkyko/khuarj iksyhl vf/k{kd vWUVhdjI’ku 
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C;qjks] ukf’kd jksM ;kauh ukf’kdjksM iksyhl LVs’ku ;sFks x-̀j- dz- 

3001@2007 vUo;s Hkz”Vkpkj izfrca/k vf/kfu;e 1988 ps dye 

7]12]13¼1½¼M½¼II½ lg 13¼2½ izek.ks xqUgk nk[ky dj.;kr vkyk 

gksrk-  lnjhy izdj.kkr Jh ckGw xksfaoan ikyos ;kauk fOk|eku 

U;k;ky;kps fnukad 15-3-2010 ps U;k;fu.kZ;kuqlkj fudkyh dk<wu 

funksZ”k eqDr dsys vkgs-  

 

rlsp lnjhy izdj.kkr dks.khgh lk{khnkj ukgh-  iqjkok Eg.kwu 

dkjkxg̀kr ,e ih-Mh- ;k dk;|kr LFkkuc/nrsrwu eqDr >kysY;k ,d 

dS|kus fp=hr dsysyh fp=Qhr vkgs-  iqjkok Eg.kwu fp=fQrhe/;s 

dk;ns’khj oS/krk la’kf;r vkgs rlsp ,deso iqjkok vlysyh 

fp+=Qhrhps voyksdu dsys vlrk fp=fQrhe/;s Jh- ckGw xksfoan 

ikyos j{kd gs fnlqu ;sr ukgh- 

 

ojhy loZ ifjLFkrhpk fopkj dsyk vlrk Jh- ckGw xksfoan 

ikyos] j{kd ;kauh LFkkuc/n canh egs’k xksdqGnkl rUukl dkjkxg̀ 

ifjljkr eqDr okij dj.;kph la/kh fnyh] inkpk xSjokij dsyk] jks[k 

c{khl fLodk:u csdk;ns’khj ykHk feGoyk ;k iSdh dks.krsgh nks”kkjksi 

fl/n gksr ukgh vls ek>s er vkgs- 

 

;k dk;kZy;kps fu”d”kZ % pkSd’kh vf/kdk&;kus fu”d’kkZ’kh g dk;kZy; 

lger vkgs- ” 

 

 Thus, it seems that on the same facts and circumstances the 

different scale has been applied to Shri Balu Govind Palve.     

 

18. In the similar facts and circumstances one Shri Dayavan 

Kisan Kalbande, Jail Guard / co-delinquent has been exonerated 
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and the observations for his exoneration is that, video recording 

was doubtful and same cannot be accepted as evidence.  It is  not 

known as to why similar appreciation was not done in respect of 

the applicant herein.   

 

19. Along with the rejoinder, the applicant has placed on record 

a copy of the order in respect of action taken against Shri Jeevan 

Iccharam Choudary, who was also a co-delinquent in the D.E,.  In 

his case, for the similar allegations Shri Jeevan Iccharam 

Choudhary was censured and his suspension period was treated 

as a duty period. 

 

20. From the aforesaid circumstances it will be clear that the 

Enquiry Officer seems to have appreciated the evidence in 

different manner and even the punishment imposed is also 

different in the same case for different delinquents.  The findings 

of the Enquiry Officer that, the applicant has kept relation with 

ex. prisoner and accepted amount from him is proved partially, is 

perverse on the fact on record and also in view of the fact that the 

applicant has been discharged in the criminal case.  The appellate 

authority also did not consider the submission of the applicant 

from time to time and has not appreciated the evidence with 

proper perspective.  The appellate authority seems to have ignored 
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the fact that the applicant was discharged in a criminal case and 

in the similar circumstances different punishments have been 

awarded on different delinquents in the common enquiry.  I am, 

therefore, satisfied that this is a fit case wherein interference by 

this Tribunal is necessary and, therefore, I pass following order :- 

 
O R D E R 

 
 The original application is allowed in terms of prayer clauses 

13 (B), (C) and (D).  There shall be no order as to costs.      

 

 

MEMBER (J)     
ARJ-OA NO.542-2014 JDK (PUNISHMENT) 


